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(1) The borrower’s ability to repay 
the Agency debt will not be impaired; 

(2) The transaction will not interfere 
with the successful operation of the 
housing project or prevent the bor-
rower from carrying out the purpose 
for which the loan was made. 

(3) The monetary or other consider-
ation offered in the transaction is 
equal to or greater than the market 
value of the security property being 
disposed of or the rights being granted, 
except that right-of-way easements 
may be granted or conveyed with mini-
mal or no consideration being offered 
if: 

(i) The value of the security property 
will not be reduced; 

(ii) The suitability of the security 
property for the intended purpose will 
not be impaired; and 

(iii) The easement is granted to allow 
the borrower to develop additional lots 
or units that will be integrated into 
the housing project or for enhancement 
of streets, utilities or other services 
provided by a public body. 

(4) The property that will remain as 
security for Agency loans, after any 
transaction related to security prop-
erty, will fully secure the borrower’s 
debt to the Agency. 

(5) Borrowers must report to the 
Agency the total of all proceeds de-
rived from the sale or other disposition 
of property serving as security for 
Agency loans. The proceeds from the 
disposition of the security property 
will be used for purposes approved by 
the Agency. 

§ 3560.408 Lease of security property. 
(a) General. Borrowers must obtain 

Agency approval prior to entering into 
a lease agreement related to any prop-
erty serving as security for Agency 
loans. An environmental review must 
be completed in accordance with 7 CFR 
part 1940, subpart G, before the Agency 
can give lease approval for real prop-
erty serving as security for Agency 
loans. 

(b) Leases to public housing authorities. 
Borrowers may not lease all or part of 
their housing facilities to a housing au-
thority. Lease agreements in place 
prior to the effective date of this regu-
lation may be continued provided that 
leases are in a form acceptable to the 

housing authority and are on terms 
that will enable the borrower to com-
ply with Agency program require-
ments, to meet Agency program objec-
tives, and make loan and other re-
quired payments to the Agency on an 
Agency approved schedule. 

(c) Lease of a portion of the security 
property. The Agency may, subject to 
the applicable provisions governing 
loan purposes found in of § 3560.53, 
§ 3560.553 and § 3560.603, approve the 
leasing of facilities related to a hous-
ing project (e.g., central kitchens, 
recreation facilities, laundry rooms, 
and community rooms) when the bor-
rower will continue to operate the fa-
cilities for the purposes for which the 
loan was made. Agency approval is not 
required for leases with a term of less 
than 30 days. The Agency will only ap-
prove a lease with a term over 30 days 
if the following conditions are met: 

(1) The lease is in the best interest of 
the borrower, the tenants, and the Fed-
eral Government. 

(2) The amount of the consideration 
agreed to in the lease is adequate to 
pay all prorated operating and mainte-
nance expenses, a prorated share of the 
annual reserve deposit, and the pro-
rated part of the loan amortization at 
the note rate of interest. 

(3) All compensation and consider-
ations, whether payments, a share of 
proceeds, or improvements to the prop-
erty paid for by the lessee, must be dis-
closed to the Agency. No payments or 
compensation for entering into a lease 
shall flow to the borrower or any iden-
tity-of-interest related to the bor-
rower. 

(4) The lease provides at its termi-
nation for the restoration of the leased 
space to its original condition or a con-
dition acceptable to the owner and the 
Federal Government. 

(5) Consent to the lease will not ex-
ceed 3 years at a time unless the Agen-
cy determines that a longer lease is ad-
vantageous to the borrower, the ten-
ants, and the Federal Government. 

(6) When another lienholder’s mort-
gage requires that lienholder’s consent 
to a lease, the borrower must obtain 
written consent from the lienholder be-
fore the Agency will consider approv-
ing the lease. 

VerDate Aug<31>2005 14:25 Feb 13, 2007 Jkt 211026 PO 00000 Frm 00567 Fmt 8010 Sfmt 8010 Y:\SGML\211026.XXX 211026er
jo

ne
s 

on
 P

R
O

D
1P

C
71

 w
ith

 C
F

R



558 

7 CFR Ch. XXXV (1–1–07 Edition) § 3560.409 

(d) Mineral leases. Mineral leases will 
be handled according to 7 CFR 3550.159 
except that all references to County 
Supervisor will be construed to mean 
District Director when applied to the 
MFH Programs. 

§ 3560.409 Subordinations or junior 
liens against security property. 

(a) General. Borrowers must obtain 
Agency consent prior to entering into 
any financial transaction that will re-
quire a subordination of the Agency se-
curity interest in the property (i.e., 
granting of a prior interest to another 
lender.) An environmental review must 
be completed in accordance with 7 CFR 
part 1940, subpart G, before the Agency 
can consent to a subordination or jun-
ior lien against the property. Bor-
rowers must use an Agency approved 
subordination agreement. 

(1) If a lien is placed against property 
serving as security for an Agency loan 
without prior Agency consent, the 
Agency will declare the borrower to be 
in default and will pursue liquidation 
of the borrower’s loans in accordance 
with the procedures specified in 
§ 3560.457, unless an agreement can be 
reached between the borrower and the 
Agency to work out removal of the lien 
or post approve the lien. 

(2) Subordinations or junior liens 
need not encompass the entire site, 
(e.g., a subordination or junior lien re-
quested to permit an interim lender to 
advance construction funds may only 
cover the portion of the site proposed 
for construction.) 

(3) The subordination or junior lien 
must be for a specific amount. 

(4) The subordination or junior lien 
must not adversely impact the Agen-
cy’s ability to service the loan accord-
ing to the requirements of this part. 

(b) Consent request requirements. Bor-
rowers proposing to have the Agency 
subordinate its interest to another 
lender or to give a creditor a junior 
lien against property serving as secu-
rity for an Agency loan must submit a 
consent request to the Agency. The 
consent request must document the 
following: 

(1) The action will enable the bor-
rower to obtain financial resources for 
improvements or repairs on the secu-
rity property that are consistent with 

the purposes of the Agency loan se-
cured by the property. 

(2) The action will not adversely im-
pact the borrower’s financial condition 
and the borrower’s ability to repay the 
Agency loan being secured by the prop-
erty. 

(3) The action will not result in basic 
rents at the security property that ex-
ceed conventional rents for comparable 
units in the area. 

(4) The terms and conditions of the 
credit to be secured by the subordina-
tion or junior lien are not expected to 
adversely affect the borrowers ability 
to meet the terms and conditions of 
the Agency loan secured by the prop-
erty. 

(5) The proposed use of the funds ob-
tained through the granting of a subor-
dination or junior lien will not ad-
versely affect the borrower’s ability to 
meet Agency program requirements or 
to operate and manage the housing 
project in a manner consistent with 
program objectives. 

(6) The creditor receiving the ‘‘sub-
ordination’’ of interest in the property 
or the junior lien will agree that a fore-
closure or acceptance of a deed-in-lieu 
of foreclosure will not be initiated 
without at least 30 days prior notice to 
the Agency. 

(7) The subordination or junior lien is 
not being secured with any funding 
from housing project financial ac-
counts. 

(8) The ‘‘subordination’’ of interest or 
junior lien will not cause the debt from 
all sources to exceed the value of the 
security property. 

(9) The transaction related to the 
placement of a ‘‘subordination’’ of in-
terest or junior lien against the prop-
erty serving as security for an Agency 
loan is in the best interest of the Fed-
eral Government. 

(c) Required conditions for subordina-
tions and junior liens. Subordinations of 
interest in or junior liens against prop-
erty serving as security for an Agency 
loan may be approved by the Agency 
only if they improve a borrower’s fi-
nancial condition and allow for im-
provements or repairs that are con-
sistent with the purposes of the Agency 
loan secured by the property. 
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